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Ladies and Gentlemen, dear colleagues,

I would first like to express my gratitude to the European Justice Forum for inviting me to participate in this event and for giving me the opportunity to share with you some reflexions from my parliamentary work as Econ rapporteur on Damages Actions for Breach of EC Antitrust in the context of the conference "Is Europe at risk of Increased Litigation?".

In the field of Competition, in my opinion, the question should actually be reformulated in the following terms: Do Damages Actions for Breach of EC Antitrust rules represent an opportunity, or a risk? In order to provide a correct answer it is useful to distinguish clearly between the existence of potential legal actions and their actual exercise. 
The existence of actions does not necessarily presume litigation but rather it can in fact be a powerful incentive to avoid it by acting as a deterrent. Initiating actions does not necessarily represent a risky proposition. In fact in judicial theory it is actually not an initiative but a "reaction" to a previous infraction. Therefore, in my view, the key aim should be avoiding the risk of increasing litigation whilst promoting competition and restoring justice in this field. 

Competition is present in the Treaty of Rome, and it belongs to the very "DNA" of the EU. It plays an essential role in an open and balanced  single market, and fostering an indispensable dynamism to promote excellence creates a sustainable added value and benefits that trickle down all the way to the final consumers.

At this point almost 50 years since the signing of the Treaty of Rome, Competition is both an indicator of European vitality as well as an instrument to meet the objectives of growth and employment laid down by the Lisbon Strategy. Antitrust behaviour on the other hand is a pathology that damages the Lisbon Strategy and which produces harmful effects over the market and its operators, be they either enterprises or consumers. It is necessary to react against them.

Damages actions for breach of EC antitrust rules are necessary and will gain increasing importance.

1) They are necessary because:

-
Articles 81 and 82 of the EU Treaty produce both vertical and horizontal effects that can be legally invoked, in short they are justiciable. The legal basis for this proposition can be found in the EU Treaty and has been recognised by the European Court of Justice in its ruling of the case Van Gend & Loos from 1963 in all its scope.

-
The effective protection of the rights guaranteed by the Treaty demands that whoever may suffer damage as a result of a breach of articles 81 or 82 of the Treaty will consequently have the right to seek reparation of the damage, as per the Courage vs. Crehan 2001 ruling.

-
They represent a principle of material justice, the "naeminem laedere", that is a common principle of the European legal culture, which effectively requires protection afforded by the ability to exercise such legal action which is itself a requirement to satisfy the right to due process.

2) They are going to be increasingly important.

-
This is the direction in which EU Competition law has evolved: The system laid down by the regulation 17/62 (which introduced a centralised system performed by the European Commission as for the application of the paragraph 3 of article 81) had become inefficient. The system was a victim of its own success being overwhelmed with the demand of more and better competition.

The modernisation implemented by EC Regulation 1/2003 advances towards a decentralised system based on public initiative performed by Competition authorities which is also directly applicable by the judicial authorities.

-
At this stage of the development of EU Competition Law it is unacceptable to sacrifice subjective rights merely on order to achieve legal security when there are available means to conciliate both. Private and public enforcement are complementary and private initiative is what will promote competition while public action would focus on the most relevant questions.

-
They provide a better fit with an increasingly advanced competition policy. The development of Competition is not only graded in terms of the fight against impunity but also in terms of the fight against immunity or the fight against indemnity of the enterprises that behave illegally, it is equally important for the establishment of a balanced field of play. 

In the US for instance, 90% of the application of Competition Law is done through the procedure of damages actions. Even though I do not propose that the EU follows this model, it is evident that the limited development of damages actions in Europe proves the existence of obstacles that should be removed.

The study demanded by the Commission about the current situation in Member States, together with the Green Book of last December is a good catalogue of the main problems in this area that need to be solved.

Approaching private actions for breach of EU antitrust rules is, in my view, a demonstration of the maturity of the EU Competition Law. The question remains how to avoid or minimise the risks involved and successfully turn private actions into serious opportunities.

In fact, and without labouring the point, I will state that although I approach this subject with an entirely open mind to better arguments, I am going to anticipate my position on the basis of my current inclinations in order to answer three basic questions:

When should the action be exercised? How should they be resolved? And who should promote the actions? Before doing so, it is necessary to know whether it is interesting to give 25 or 27 different answers to this question!

Obviously not! As the very objective of this exercise is to grant full effectiveness to articles 81 and 82 of the EU Treaty, then clearly disparate and divergent solutions should be avoided at all cost.
In my view the best solution is to proceed to normative harmonisation that would proportionate security, efficacy, and coherence as to the exercise of actions within the scope of the whole EU. This harmonisation could be complemented and even anticipated with softer (less strict and less enforceable) rules, which require less time to implement. I would also try to uniformly eliminate within the full single market of the all the shortcomings which could undermine the protection of subjective rights. Lastly, we should try to harmonise conditions so that through the necessary judicial procedure, resolutions with equivalent results may be adopted.

When should actions be exercised? 

In my opinion, the objective would be to lay down a homogeneous pattern of performance, taking into account that actions may be single (normally autonomous) or follow-on type (i.e. those based on a previous decision issued by a competition authority). 

The valid time for instituting these actions could start from the date when the infraction was committed and then run on taking into account two key dates: Firstly, the deadline for public performance and, secondly the date one year from the day when the resolution adopted by the competition authority was  adopted in a firm manner.

I would opt for admitting the more extensive of the two in each case. In order to favour the friendly resolution of conflicts, the limitation period can be stayed whilst there is either a formal negotiation or an ongoing mediation or arbitration between the parties.

How should actions be solved? 

In my opinion, all such actions should be resolved with a standard of excellence, with similar criteria on key points and lastly with the provision of full legal guarantees.

-
In order to ensure the best possible quality of decisions, it would be advisable at least at a primary stage for all, or at least for autonomous actions, that these cases are placed before specialised or high ranked judicial authorities.

-
To promote the existence of similar criteria on key questions (e.g. the proof and damages to be awarded) which will have an impact on the final decision.

I consider crucial the following issues:
1) When dealing with the setting forth of the "burden of the proof" and when assessing it, the competent judicial organs should have at least the same faculties as the competition authority in the administrative field. In order to make a finding of responsibility the judicial body will need to find the existence of an infraction, the existence of damages and a link between them. There are two further issues to take on board: one, the Commission can facilitate the proof process in the follow-on actions by introducing clarifications regarding its previous decisions. Two, asymmetric information should be taken into account when assessing the existence of occurred damages.

2) The reparation must in general follow a compensatory pattern, including damages and prejudices caused, with the possibility of aggravation for the most severe breaches of horizontal cartels. In contrast there should be reduced liability for participants in cartels who voluntarily take part in the leniency programmes; this will also lead to the removal of joint liability for the leniency applicant vis a vis other lawbreakers.

- 
As for the existence of full guarantees it is necessary to protect confidential information and to ensure the efficacy of the programmes of leniency. In cases where there are conflicts related to the existence of documents under the custody of competition authorities the interpretative pattern of the European Court of Justice should be followed.

Who should exercise the actions? 

In my opinion, the possibility of victims exercising actions both individually or collectively should be foreseen. The effectiveness of competition (linked to economic reasons, along with speed and coherence) must lead to a recognition of the following fact: that when there is a plurality of victims these may act jointly (in a direct manner grouped together with common representation) or indirectly (through an association to which they belong or to which they confer an opt-in mandate when their statues allow such a claim).  

In cases of diffuse and relatively minor damages, or much extended ones, to avoid the rational passivity of the victims and the irresponsibility of the law-breakers what could be useful would be the recognition of the legitimacy of the Public Prosecutor or one of any other "ad hoc" Public Agents, such as a Consumer Defender, or the Associations of Consumers or end users with sufficient representiveness to claim on behalf of those who would not have exercised actions (and in this way they could exercise the opting out). 

We could also consider whether public representatives could also make a claim on the profits that remain after the law-breaker has paid both his fine and the eventual private indemnisations have been claimed. 

In closing, the exercise of damages actions does not alter the distribution of powers or the specific role of the Commission in safeguarding the application of the principles enounced by articles 81 and 82 of the Treaty. It does not constrain its mission but it will rather increase its role and the number of occasions for exercising its competences. The Commission will have an essential role in adopting initiatives contributing to the success of this operation and it is my desire to associate the European Parliament in an active manner to achieve a satisfactory final result.

Thank you very much, ladies and gentlemen.
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